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 1.  TIME:  9:00   CASE#: MS16-0551 
CASE NAME: POINT GREEN VS. O'NEILL 
SPECIAL SET HEARING ON: MOTION TO CONSOLIDATE FILED IN C16-02096 
SET BY DANIEL O'NEILL 
* TENTATIVE RULING: * 
 
Off calendar.  The issue is moot, since a notice of settlement was filed on January 12, 2017. 
 

  

 2.  TIME:  9:00   CASE#: MSC12-01289 
CASE NAME: LEE VS. BHAK 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY ALLEN BHAK, et al. 
* TENTATIVE RULING: * 
 
Defendant Allen Bhak dba Cosmopolitan Realty (“Bhak”) has filed a motion for judgment on the 
pleadings (the “Motion”). The Motion is directed at two causes of action in the currently 
operative Third Amended Complaint (“3AC”): the breach of fiduciary duty cause of action and 
the constructive fraud cause of action. The Motion contends that each of the challenged causes 
of action fails because it is time-barred. 
 
While the Motion concedes that the Court previously denied a motion for judgment on the 
pleadings on the ground that these same causes of action were time-barred, it contends that 
“This court in its … September 13, 2016 filed order did not take into account a prior order with 
this court that the Third Amended Complaint did not allege delayed discovery.” (Motion at 2:17-
20; emphasis in original.) 
 
In effect, then, the Motion argues that when the Court denied Bhak’s prior motion for judgment 
on the pleadings, the Court’s decision was incorrect because the Court failed to take account of 
its November 2014 order on a demurrer to the 3AC. The present Motion is asking the Court to 
go back and reconsider its decision in connection with the prior motion for judgment on the 
pleadings. It is, in all but name, a motion for reconsideration. 
 
With respect to a party’s motion, the Court may not entertain a Motion for Reconsideration 
absent a showing of new or different facts, law, or circumstances. Code of Civil Procedure § 
1008(e); Le Francois v. Goel (2005) 35 Cal.4th 1094, 1101-04 (provisions of CCP § 1008 are 
jurisdictional in relation to a party’s motion). 

Here, no new or different facts, law, or circumstances have been identified. The Motion is 
denied. 

As a separate and independent basis for denying the Motion, the Court has examined its 
September 13, 2016 Order. That order addressed the ruling on the prior demurrer, and was very 
clear that no finding had been made that delayed discovery had not been alleged. Rather, the 
demurrer was overruled because the allegations in the 3AC were not inconsistent with the 
discovery responses, as the demurrer had argued. The issue of whether delayed discovery had 
been alleged never was reached by the Court’s ruling on the demurrer. As a result, in addition to 
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being improperly made, the Motion is incorrect on the merits. 

The request for judicial notice was not in proper form, and also was irrelevant to the disposition 
of the Motion. It is, therefore, denied. 
 

  

 3.  TIME:  9:00   CASE#: MSC13-00792 
CASE NAME: METLIFE VS. ZYLA 
HEARING ON DEMURRER TO 2nd Amended CROSS COMPLAINT of ZYLA 
FILED BY SENIOR HOMEOWNER ASSISTANCE PROGRAM 2012-1 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation of the parties to April 24, 2017 at 9 a.m. 
 

  

 4.  TIME:  9:00   CASE#: MSC13-00792 
CASE NAME: METLIFE VS. ZYLA 
HEARING ON MOTION TO STRIKE 
FILED BY SENIOR HOMEOWNER ASSISTANCE PROGRAM 2012-1 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation of the parties to April 24, 2017 at 9 a.m. 
 

  

 5.  TIME:  9:00   CASE#: MSC13-00792 
CASE NAME: METLIFE VS. ZYLA 
HEARING ON MOTION FOR GOOD FAITH SETTLEMENT 
FILED BY ELIZABETH ZYLA 
* TENTATIVE RULING: * 
 
            Zyla’s Motion for Determination of Good Faith Settlement was heard on December 5, 
2016.  After oral argument, the court continued the hearing and set for additional briefing.  
Only Zyla filed a supplemental brief.  After review of the supplemental reply by Zyla and the 
Supplemental Declaration of John K. Holmgren, the tentative ruling is vacated.   
 
 Cross-Complainant Elizabeth Zyla’s Motion for Determination of Good Faith Settlement 
is hereby granted. 
 
 The determination as to whether a settlement is in good faith is a matter left to the 
discretion of the trial court. (Mattco Forge, Inc. v. Arthur Young & Co. (1995) 38 Cal.App.4th 
1337, 1349.)  In making its determination, there is no precise yardstick, but the court considers 
the two objectives of CCP § 877 and 877.6: “equitable sharing of costs among the parties at 
fault and encouragement of settlements.”   (Tech-Bilt, Inc. v. Woodward-Clyde & Associates 
(1985) 38 Cal.3d 488, 494.   
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 According to Tech-Bilt, Inc. v. Woodward-Clyde & Associates (1985) 38 Cal.3d 488, 
determination of "good faith," enables the court to inquire “whether the amount of the settlement 
is within the reasonable range of the settling tortfeasor's proportional share of comparative 
liability for the plaintiff's injuries.” (Tech-Bilt, Inc. v. Woodward-Clyde & Associates (1985) 38 
Cal.3d 488, 499.)  This is not to say that bad faith is "established by a showing that a settling 
defendant paid less than his theoretical proportionate or fair share." (Ibid.) 
 
 The party asserting the lack of good faith shall have the burden of proof on this issue of 
demonstrating the settlement was not made in good faith. This party must demonstrate that 
the settlement is so far "out of the ballpark" as to lack good faith. (Tech-Bilt, Inc. v. Woodward-
Clyde & Associates (1985) 38 Cal.3d 488, 499.)  Tech-Bilt considered a number of factors 
including, considerations of the financial conditions and insurance policy limits of settling 
defendants, as well as the existence of collusion, fraud, or tortious conduct aimed to injure the 
interests of nonsettling defendants.  (Tech-Bilt, Inc. v. Woodward-Clyde & Associates (1985) 38 
Cal.3d 488, 499. 
 
 Here, given the financial condition of BARM, SHAP has not met its burden of 
demonstrating the settlement is unreasonable.  The court finds the settlement amount complies 
with Corporations Code § 2011.  Section (a)(1)(B) of § 2011 provides in part: “A shareholder's 
total liability under this section may not exceed the total amount of assets of the dissolved 
corporation distributed to the shareholder upon dissolution of the corporation.” 
 
 Here, BARM submitted the Supplemental Declaration of John K. Holmgren, president of 
BARM.  According to his declaration, BARM is a dissolved corporation as of March 27, 2014. 
(Exhibit C)  Moreover, Exhibit B to the Declaration shows the closing amount in the business 
checking account on October, 2011, when the corporation ceased operation, was $9,086.94.  
This is the exact amount of the settlement. It is the amount distributed to shareholders at 
dissolution pursuant to Cal. Corp. Code §2011.  Holmgren further declares there was no 
insurance coverage for Ms. Zyla’s claim. In light of dissolution and lack of insurance, amount of 
$9,086.94 is reasonable under Tech-Bilt.  
 
 The court in Tech-Bilt stated, “even where the claimant's damages are obviously great, 
and the liability therefor certain, a disproportionately low settlement figure is often reasonable in 
the case of a relatively insolvent, and uninsured, or underinsured, joint tortfeasor." (Tech-Bilt, 
Inc. v. Woodward-Clyde & Associates (1985) 38 Cal.3d 488, 499.) 
 
 

  

 6.  TIME:  9:00   CASE#: MSC13-00792 
CASE NAME: METLIFE VS. ZYLA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear. 
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 7.  TIME:  9:00   CASE#: MSC15-00746 
CASE NAME: ROBINSON VS. AZEVEDO 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY MARK A. AZEVEDO, CONNIE L. AZEVEDO 
* TENTATIVE RULING: * 
 
Before the court is Defendants Mark Azevedo and Connie Azevedo (collectively, “Defendants”)’s 

motion for judgment on the pleadings. Defendants move pursuant to Code of Civil Procedure 

§ 438 on the grounds that Plaintiff Gary L. Robinson (“Plaintiff”) has no standing to sue. 

Request for Judicial Notice 

Defendants request Judicial Notice of several records from United States Bankruptcy Court 

Case No. 15-41235. Plaintiff also requests Judicial Notice of an order from Case No. 15-41235. 

These requests are unopposed. The requests are granted. Evid. Code §§ 452, 453. 

Factual and Procedural Background 

Plaintiff filed a petition for Chapter 7 bankruptcy in the United States Bankruptcy Court for the 

Northern District of California on April 17, 2015. D-RJN at Ex. B. He later filed his initial 

Complaint in this matter in pro per on April 23, 2015. He filed a First Amended Complaint 

(“FAC”), also in pro per on July 30, 2015 alleging a cause of action for negligence. Plaintiff’s 

negligence claim arises out of a fire on October 7, 2014 that destroyed part of the roof and 

interior of his home at 404 Ridgewood Court, Antioch, CA. FAC at GN-1. Later acquired counsel 

for Plaintiff filed a Notice of Stay on December 17, 2015. 

Analysis 

A party may move for judgment on the pleadings where “[t]he complaint does not state facts 

sufficient to constitute a cause of action against that defendant.” Code of Civ. Proc. 

§ 438(c)(1)(B)(ii). A motion for judgment on the pleadings performs the same function as a 

general demurrer, and as a consequence attacks only defects disclosed on the fact of the 

pleadings or by matters that can be judicially noticed. Cloud v. Northrop Grumman Corp. (1998) 

67 Cal.App.4th 995, 999 (“Cloud”) (citing Weil & Brown, Cal. Practice Guide: Civil Procedure 

Before Trial (The Rutter Group 1998) PP 7:275, 7:322, pp. 7-78, 7-84).  

Standing 

Defendant argues that Plaintiff is not the real party in interest pursuant to Code of Civil 

Procedure § 367 because he has an active Chapter 7 bankruptcy matter and as a consequence 

all his causes of action in this matter are the property of the bankruptcy estate. In Opposition, 

Plaintiff presents an Order re Abandonment of Real Property (entered on August 4, 2015) for 

the property at 404 Ridgewood Court, Antioch, CA. On Reply, Defendant argues that the 

Bankruptcy Court’s order regarding the abandonment of the premises does not extend to the 

negligence cause of action.  
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After a person files for bankruptcy protection, any causes of action previously possessed by that 

person become the property of the bankrupt estate. See 11 U.S.C. § 541(a)(1) and 323; see 

also Cloud at 1001 (citing United States v. Whiting Pools, Inc. (1983) 462 U.S. 198, 203-205, fn. 

9 (“a broad range of property,” including causes of action, is included in the bankruptcy estate)). 

Property that is neither abandoned nor administered by the bankruptcy trustee remains property 

of the bankruptcy estate. 11 U.S.C. § 554(d); see also Cloud at 1003-04 (listing cases). There 

are three methods by which property of a bankruptcy estate can be abandoned: 

(1) after notice and hearing, the trustee may unilaterally abandon property that is 

“burdensome . . . or . . . of inconsequential value” (11 U.S.C. § 554(a)); (2) after notice 

and hearing, the court may order the trustee to abandon such property (11 U.S.C. § 

554(b)); (3) any property which has been scheduled, but which has not been 

administered by the trustee at the time of closing of a case, is abandoned by operation of 

law. (11 U.S.C. § 554(c).)  

Cloud at 1003 (citing Harris v. St. Louis University (Bankr.E.D.Mo. 1990) 114 B.R. 647, 648). 

Plaintiff’s claim for negligence has not been abandoned by the trustee either unilaterally or 

pursuant to court order; instead, Plaintiff has presented evidence that the property has been 

abandoned by the trustee. The two are not identical. As a consequence, Plaintiff’s negligence 

claim remains the property of the bankruptcy estate and Plaintiff lacks standing to pursue this 

claim here. 

Judicial Estoppel 

For the first time on Reply, Defendants argue that Plaintiff should be judicially estopped from 

proceeding in this matter because he failed to disclose his claims with the Bankruptcy Court. 

The purpose of a reply brief is to address arguments made in the Opposition; it may not be used 

to raise new arguments, present new authorities, or introduce new evidence. Points raised for 

the first time in a reply brief ordinarily will not be considered because such consideration would 

either deprive respondent of an opportunity to counter the argument or require the effort and 

delay of additional brief by permission. See, e.g., Marriage of Khera & Sameer (2012) 206 

Cal.App.4th 1467, 1477 ("Obvious reasons of fairness militate against consideration of an issue 

raised initially in the reply brief[.]"). 

Regardless, Defendants’ new argument on reply that the court should apply the doctrine of 

judicial of judicial estoppel is not amenable to resolution on a motion for judgment on the 

pleadings. Factual determinations necessary to support application of judicial estoppel cannot 

be made on a motion for judgment on the pleadings. Cloud at 1019-1020. An evaluation of the 

facts is necessary and any claim of judicial estoppel should be raised by a motion for summary 

judgment or at trial. Id.  

For the foregoing reasons, the Court grants Defendants’ motion for judgment on the pleadings, 
with leave to amend to either substitute the real party in interest (the bankruptcy trustee) or to 
obtain the trustee’s abandonment of the negligence claim. 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   01/23/17 

 
 

- 6 - 

 8.  TIME:  9:00   CASE#: MSC15-01016 
CASE NAME: HILL VS. GYNN 
HEARING ON MOTION RE: EXCUSABLE NEGLECT 
FILED BY TRINA HILL 
* TENTATIVE RULING: * 
 
 Plaintiff Trina Hill’s motion “to oppose the court’s summary judgment order, granted 
November 21, 2016 on the basis of excusable neglect” is denied.  The threshold issue is 
whether this court has the power to reconsider its November 21 summary judgment order.  The 
answer is, no.  The exclusive avenue for reconsideration of those orders is set forth in CCP 
Section 1008.  Plaintiff’s motion does not meet the prerequisites for relief under that statute.  
See Gilberd v. AC Transit (1995) 32 Cal.App.4th 1494, 1500.  CCP Section 1008 is also 
jurisdictional; it is the exclusive means for modifying, amending or revoking an order.  See CCP 
Section 1008(d); Morite of California v. Superior Court (1993) 19 Cal.App.4th 485, 490.  
Therefore, this court lacks power to grant the relief requested by Plaintiff.  Although Plaintiff has 
brought this motion as a motion to vacate under CCP section 473, based on mistake, 
inadvertence, or excusable neglect, the court in Gilberd specifically held that a party cannot 
circumvent the requirements of section 1008 by filing the motion under section 473, in the 
specific context of a party that failed to obtain oral argument.  (Gilberd, supra, at 1501.)  
Moreover, given the state of the evidence in the motion for summary judgment, one cannot state 
that oral argument would have been material. 
 

  

 9.  TIME:  9:00   CASE#: MSC16-00606 
CASE NAME: HEATH FAMILY PARTNERS VS. ELLIS 
HEARING ON MOTION TO COMPEL SUBPOENA FOR BUSINESS RECORDS 
FILED BY THERESA J. ELLIS 
* TENTATIVE RULING: * 
 
Off calendar by agreement of the parties. 
 

  

10.  TIME:  9:00   CASE#: MSC16-00606 
CASE NAME: HEATH FAMILY PARTNERS VS. ELLIS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The case management conference is continue to May 17, 2017, 8:30 a.m.  (If counsel prefer a 
different date, they may contest the tentative ruling and appear to set a different date.) 
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11.  TIME:  9:00   CASE#: MSC16-00607 
CASE NAME: KENEALY VS. ELLIS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The case management conference is continue to May 17, 2017, 8:30 a.m.  (If counsel prefer a 
different date, they may contest the tentative ruling and appear to set a different date.) 
 

  

12.  TIME:  9:00   CASE#: MSC16-01476 
CASE NAME: GARAVENTA JR VS. AZARI 
HEARING ON DEMURRER TO CROSS COMPLAINT of AZARI 
FILED BY SILVIO GARAVENTA JR. 
* TENTATIVE RULING: * 
 
 Cross-Defendant Silvio Garaventa, Jr.’s demurrer to the Cross-Complaint is sustained 

with leave to amend. 

1st and 2nd C/A—Breach of Fiduciary Duty  

 As to the First C/A for Breach of Fiduciary Duty (Use of Reasonable Care) and the 2nd 

C/A for Breach of Duty (Undivided Loyalty), the demurrer is sustained with leave to amend.  

The Cross-Complaint fails to allege facts sufficient to state a cause of action.  

 Cross-Complainant Azari alleges the company lost money as a direct result of 

Garaventa’s negligence, mismanagement or intentional conduct.  Specifically, the Cross-

Complainant alleges Garaventa took action to sabotage or otherwise damage the company to 

force the sale or liquidation of the company, including negligently allowing theft, use of credit 

cards for personal use, causing the company to pay exorbitant fees to the Garaventa family 

waste management company, causing the company to make unauthorized donations and 

payments to further Garaventa’s significant political ambitions.  In other words, Cross-Defendant 

Garaventa took actions that were not for the benefit or profit of Pine Hollow, its shareholders or 

Azari. 

 Garaventa demurs to each cause of action for breach of fiduciary duty on the ground 

these claims belong to Pine Hollow, not Azari individually, which must either be brought directly 

by Pine Hollow, or derivatively on behalf of Pine Hollow by the shareholders.  Azari has not 

alleged any individualized harm and may not bring an individual action.  The court agrees. 

  In California, corporate directors owe a fiduciary duty to the corporation and its 

shareholders. (Corp. Code, § 309(a).)  This duty—generally to act with honesty, loyalty, and 

good faith—derived from the common law. (Berg & Berg Enterprises, LLC v. Boyle (2009) 178 

Cal.App.4th 1020, 1037.) Moreover, “California law clearly recognizes that officers and directors 

owe a fiduciary duty to stockholders and controlling stockholders owe a fiduciary duty to minority 
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stockholders.”  (Singhania v. Uttarwar (2006) 136 Cal.App.4th 416, 426.)  So, Azari may bring 

the action as a stockholder.  The question is whether the action should be derivative. 

   “In determining whether an individual action as opposed to a derivative action lies, a 

court looks at ‘the gravamen of the wrong alleged in the pleadings.’ [Citation.]”  (Paclink 

Communications Internat. v. Superior Court (2001) 90 Cal.App.4th 958, 965.  In the Cross-

Complaint, all of the allegations of Garaventa’s misconduct involve injury to Pine Hollow. (Cross-

Complaint, ¶¶6-10.)   

 “‘It is a general rule that a corporation which suffers damages through wrongdoing by its 

officers and directors must itself bring the action to recover the losses thereby occasioned, or if 

the corporation fails to bring an action, suit may be filed by a stockholder acting derivatively on 

behalf of the corporation. An individual may not maintain an action in his own right against the 

directors for destruction of or diminution in the value of the stock.’” (Rankin v. Frebank Co. 

(1975) 47 Cal.App.3d 75, 95.)   

  “The stockholder's individual suit, on the other hand, is a suit to enforce a right against 

the corporation which the stockholder possesses as an individual.' [Citation.]" (Paclink 

Communications Internat. v. Superior Court (2001) 90 Cal.App.4th 958, 964 “If the injury is not 

incidental to an injury to the corporation, an individual cause of action exists.” (Everest Investors 

8 v. McNeil Partners (2003) 114 Cal.App.4th 411, 427. Here, Plaintiff has not alleged any injury 

that in not incidental to the injury to the corporation. All of obligations so violated were duties 

owed directly and immediately to the Pine Hollow.   

 Additionally, the injury to Azari is the loss share value that may result from Pine Hollow’s 

lost earnings, profits, and opportunities.  “‘An individual [stockholder] may not maintain an action 

in his own right . . . for destruction of or diminution in the value of the stock. . . .' " [Citation.]”  

(Paclink Communications Internat. v. Superior Court (2001) 90 Cal.App.4th 958, 965.  Here, the 

loss is shared by all stockholders, not just Azari. “Because the gravamen of the complaint is 

injury to the whole body of its stockholders, it was for the corporation to institute and maintain a 

remedial action. [Citation.] A derivative action would have been appropriate if its responsible 

officials had refused or failed to act.”  (Nelson v. Anderson (1999) 72 Cal.App.4th 111, 125-126.)     

 Furthermore, the principles of derivative lawsuits applicable to corporations likewise 

apply to a limited liability companies. (Paclink Communications Internat. v. Superior Court 

(2001) 90 Cal.App.4th 958, 963.  “Because members of the LLC hold no direct ownership 

interest in the company's assets (Corp. Code, § 17300), the members cannot be directly injured 

when the company is improperly deprived of those assets. The injury was essentially a 

diminution in the value of their membership interest in the LLC occasioned by the loss of the 

company's assets.” (Paclink Communications Internat. v. Superior Court (2001) 90 Cal.App.4th 

958, 964.  

3rd C/A--Conversion  

 As to the Third Cause of Action for Conversion, the demurrer is sustained with leave 

to amend. The Cross-Complaint fails to allege facts sufficient to state a cause of action. 
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 Cross-Complainant Azari alleges he has an ownership interest in the assets of the 

company [Pine Hollow.] (Cross-Complaint, ¶28) He alleges Garaventa intentionally and 

substantially interfered with his ownership interest by condoning, facilitating, and committing 

theft of assets of the company, thereby committing the tort of conversion. 

 “Conversion is the wrongful exercise of dominion over the property of another. The 

elements of a conversion claim are: (1) the plaintiff's ownership or right to possession of the 

property; (2) the defendant's conversion by a wrongful act or disposition of property rights; and 

(3) damages. …’ [Citation.]”  (Welco Electronics, Inc. v. Mora (2014) 223 Cal.App.4th 202, 208.)    

  Here, Cross-Complainant has not alleged facts showing ownership or right to 

possession.  “Shareholders own neither the property nor the earnings of the corporation. 

[Citation.]  Shareholders own only stock, from which their income is derived upon the liquidation 

of assets or the declaration of dividends by the directors.” (Nelson v. Anderson (1999) 72 

Cal.App.4th 111, 126.)    The shareholder simply has an expectancy in each.  (Miller v. 

McColgan (1941) 17 Cal.2d 432, 436.)  

 At the time of the conversion, Azari had no ownership interest in the corporation's profits 

or assets and therefore could not have been deprived of them. 

 

  

13.  TIME:  9:00   CASE#: MSC16-02096 
CASE NAME: O'NEILL VS. O'NEILL 
HEARING ON DEMURRER TO COMPLAINT of O'NEILL 
FILED BY DONALD O'NEILL 
* TENTATIVE RULING: * 
 

Defendant Donald O’Neil’s demurrer is sustained with leave to amend as to causes of 

action one and three. Plaintiff shall file and serve an amended complaint by February 6, 2017.  

Defendant demurred to causes of action one and three based on the same arguments 

for both causes of action. Therefore, the Court’s ruling applies equally to both causes of action.  

Defendant argues that the statute of frauds applies to bar Plaintiff’s claim for breach of 

oral agreement related to property. However, partial performance of the oral contract is a way to 

avoid application of the statute of frauds. (Winkler v. Jerrue (1912) 20 Cal.App. 555, 559.) 

Plaintiff has sufficiently alleged partial performance under the contract and therefore, the Court 

will not find that the statute of frauds bars Plaintiff’s claim at this stage in the litigation.  

Defendant also argues that there is a misjoinder of parties. Plaintiff’s breach of contract 

claim is based on allegations that Plaintiff would make payments related to the property and 

then obtain an interest in the property.  However, the August 2016 grant deed shows that at the 

time the property was sold to Point Green Home Solutions, the property was owned by Donald 

O’Neil, as trustee of the Donald Taylor O’Neil, Jr., Revocable Trust dated May 23, 1994 (the 

“Trust”). (Comp. Ex. 2.) Although it is not clear who owned the property when the alleged 
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contract was entered into, the grant deed shows that the property may have been owned by the 

trustee for the Trust and not by Donald O’Neil as an individual at that time. Plaintiff does not 

dispute that the trustee owned the property when it was sold or discuss who owned the property 

when the contract was entered into. Instead, Plaintiff argues that his agreement was with 

Donald O’Neil as an individual and therefore Donald O’Neil is the proper party.  

Therefore, the Court sustains the demurrer with leave to amend for Plaintiff to either add 

the trustee of the Trust as party or to amend his allegations to show how Plaintiff can state a 

claim for breach of contract against Donald O’Neil as an individual, if such amendment can be 

made in good faith.  

Since this complaint requires amending, the Court will not rule on the other arguments 

raised in the demurrer. However, Plaintiff may amend his complaint to address these 

arguments, if Plaintiff believes such amendment is necessary. 

Defendant’s demurrer did not comply with California Rule of Court, Rule 3.1320(a). 

The failure to comply with this rule in the future may result in a demurrer being denied on 

procedural grounds. 

 

  

14.  TIME:  9:00   CASE#: MSC16-02096 
CASE NAME: O'NEILL VS. O'NEILL 
HEARING ON MOTION TO CONSOLIDATE (WITH MS16-0551) 
FILED BY DANIEL O'NEILL 
* TENTATIVE RULING: * 
 
Off calendar.  The issue is moot as a notice of settlement was filed in case no. MS16-0551 
on January 12, 2017. 
 

  

15.  TIME:  9:00   CASE#: MSL15-03216 
CASE NAME: CONCORD NORTHWOOD VS. JONES 
HEARING ON MOTION FOR ATTORNEY'S FEES AND COSTS 
FILED BY CONCORD NORTHWOOD HOMEOWNERS ASSOCIATION 
* TENTATIVE RULING: * 
 
The motion is granted.  The hourly rates and hours expended are reasonable, and the contract 
contains a fee provision.  There is no opposition.  Assuming that the tentative ruling is not 
contested, plaintiff will not incur an $86 fee for court call, so the total is reduced from $5,472.65 
to $5,386.65. 
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16.  TIME:  9:00   CASE#: MSN15-2036 
CASE NAME: HB CAPITAL VS. THE HAMILL REVOCABLE TRUST 
HEARING ON MOTION TO COMPEL HB CAPITAL RESOURCES TO RUN ITS AFFAIRS 
FILED BY STEPHEN A. HAMILL, JANICE W. HAMILL 
* TENTATIVE RULING: * 
 
 Respondents Stephen A. Hamill and Janice W. Hamill move for an interim order 
requiring petitioner “to run its affairs in the ordinary course of business,” by which respondents 
mean “to distribute to its shareholders the cash it holds in excess of what it needs for its ordinary 
business operations.”  (Amended Notice, page 2.)  The motion is denied.  The Court finds that it 
lacks statutory power to issue such an order.  (Cal. Corp. Code, § 2000.  See, Mart v. Severson 
(2002) 95 Cal.App.4th 521, 532 [no statutory power to order execution of a covenant not to 
compete].  See also, Go v. Pacific Health Services, Inc. (2009) 179 Cal.App.4th 522, 530-531 
[trial courts must be guided by the plain meaning of section 2000 and cannot “engraft onto” 
the statute powers it does not provide].) 
 
 The Court’s interpretation of Corporations Code section 2000 is bolstered by a 
consideration of the problematic factual findings the Court would have to make in order to grant 
the relief respondents seek.  The Court would have to determine what “the ordinary course of 
business” has been, over a 30-year time period, for a highly sophisticated financial services 
business.  The Court would then have to determine how much cash is needed for “ordinary 
business operations.”  Perhaps most troubling, the Court would have to essentially rewrite 
petitioner’s bylaws so as to require the payment of dividends in excess of or earlier than the 
bylaws require.  And the Court would have to do all this without the procedural protections 
afforded in a regular civil action, such as the requirement that a party who seeks a preliminary 
injunction must post an undertaking.  Delving into these areas would appear to be far beyond 
the scope of any implied powers conferred by section 2000. 
  
 Petitioner’s objection to respondents’ reply declaration is moot, in light of the Court’s 
ruling above. 
 

  

17.  TIME:  9:00   CASE#: MSN15-2036 
CASE NAME: HB CAPITAL VS. THE HAMILL REVOCABLE TRUST 
HEARING ON MOTION TO FILE DOCUMENTS UNDER SEAL 
FILED BY STEPHEN A. HAMILL, JANICE W. HAMILL 
* TENTATIVE RULING: * 
 
The motion is granted.  Respondents shall submit a proposed order incorporating the findings 
required by CRC 2.550.  The application sets forth sufficient facts to support it, i.e., that the 
information is confidential and maintained as such, that it is proprietary, that disclosure would be 
harmful.  Moreover, there is relatively little public interest at stake, given that this is a privately 
held entity.  The proposed order, however, does not comply with the requirements that the court 
“expressly find facts that establish” grounds for the order (CRC 2.550(d) [emphasis added]), and 
that the order “[s]pecifically state the facts that support the findings[.]”  (CRC 2.550(e)(1)(B).) 
   

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   01/23/17 

 
 

- 12 - 

18.  TIME:  9:00   CASE#: MSN16-2066 
CASE NAME: MATTER OF B. GARLAND 
HEARING ON PETITION FOR APPROVAL FOR TRANSFER OF SETTLEMENT 
* TENTATIVE RULING: * 
 
Parties, including B. Garland, to appear.  (Counsel may appear by telephone.)  The Court 
wishes to inquire as to the nature of any costs or damages that are intended to be addressed by 
the future payments, the use of the funds obtained in prior transfers that occurred in March of 
2012 and August of 2016, Garland’s current income, and whether any other transfer 
applications have been disapproved. 
 

  

19.  TIME:  9:05   CASE#: MSD13-01648 
CASE NAME: KERI EVILSIZOR VS. JOSEPH SWEENEY 
F/L SPECIAL SET HEARING ON: MOTION TO AMEND COMPLAINT 
* TENTATIVE RULING: * 
 
Family law matter.  Tentative ruling procedure does not apply.  For the parties’ guidance, 

however, the Court notes as follows. 

After John and Mary Evilsizor filed their motion for leave to file a first amended complaint, 

Respondent Joseph Sweeney did not file an opposition to the motion, but a demurrer to the 

First Amended Complaint.  Mr. Sweeney has not in any other way opposed the motion for leave 

to amend.  The Evilsizors filed a reply treating the demurrer as an opposition.  As is common in 

these situations, the Court elects to reserve a consideration of the substantive merits of the 

proposed first amended complaint for future proceedings.  (See, Atkinson v. Elk Corp. (2003) 

109 Cal.App.4th 739, 760 [“we believe that the better course of action would have been to allow 

[the plaintiff] to amend the complaint and then let the parties test its legal sufficiency in other 

appropriate proceedings”].)  However, plaintiff is on notice of the asserted deficiencies in the 

proposed First Amended Complaint, and may wish to make further revisions before the 

amended complaint is filed and served, or as part of the meet and confer process concerning a 

demurrer.  (See Line 20.) 

 

  

20.  TIME:  9:05   CASE#: MSD13-01648 
CASE NAME: KERI EVILSIZOR VS. JOSEPH SWEENEY 
F/L SPECIAL SET HEARING ON: DEMURRER 
* TENTATIVE RULING: * 
 
Tentative ruling procedures do not apply in family law matters, thus the parties are to appear.  

For the parties’ information, however, the Court notes that the demurring party does not include 

a declaration as required by Cal. Code Civ. Proc., section 430.41, sub. (3), establishing that the 

parties met and conferred about the proposed demurrer.  See also remarks for line 19. 
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Moreover, it is ordinarily not appropriate to demur to a proposed complaint, i.e., one which has 

not yet been filed. 

 

  

21.  TIME:  9:05   CASE#: MSD13-01648 
CASE NAME: KERI EVILSIZOR VS. JOSEPH SWEENEY 
(F/L) CASE MANAGEMENT / PRE-TRIAL CONFERENCE 
* TENTATIVE RULING: * 
 
Tentative ruling procedure does not apply. 
 

 

 


